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ALBANY, JANUARY 28, 1899. 





Current Lopics. 

HE annual meeting of the New York 
State Bar Association for 1899, a report 

of whose proceedings appears in this issue of 
the ALBANY Law JourRNAL, is generally con- 
ceded to have been one of the best and most 
profitable, as it certainly was one of the most 
The vari- 
ety and importance of the topics presented 
and papers discussed was unusual, and the 
interest shown 


largely attended, in many years. 


in the questions involved 
general and hearty. The numerous papers 
presented, for which we are unable to find 
room in these columns, will appear in full in 
the proceedings of the association, and will 
prove worthy of careful consideration and 
permanent preservation; notably so the ad- 
dresses of Hon. Oliver Wendell Holmes, of 
the Supreme Judicial Court of Massachu- 
setts; of Hon. Charles A. Gardiner, of New 
York, on * Right to Acquire and Hold For- 
eign Territory,” and by Hon. Robert Earl, 
of Herkimer, N. Y., on “ Too Many Oaths 
In its social 
features, too, the annual meeting just closed 


and Their Consequences.” 


was notable, the good people of the capital 
city, always famous for their generous hos- 
pitality, having fairly outdone all previous 
efforts in this direction. For this success, as 
well as for its general condition of prosperity, 
there is due a large debt of gratitude to the 
retiring president, the Hon. Simon W. Ros- 
endale, who not only as the master hand and 
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guiding spirit in its business affairs proved 
himself the right man in the right place, but 
who in the lighter, but perhaps equally diffi- 
cult social matters exhibited rare tact, grace 
and skill. While the usefulness and even the 
necessity of bar associations was long ago 
conclusively proven, there is no need to dis- 
guise the fact that more or less opposition to 
them, unreasonable and unreasoning though 
it be, still exists in the profession. Though 
more prosperous, and having a larger active 
membership than ever before in its history, 
the New York State Bar Association will 
welcome accessions of the proper sort, con- 
fident that they will find professional and 
social advantages of the highest order. 


The need for a greater uniformity of laws, 
to which the ALBANY Law JouRNAL has sev- 
eral times referred, is treated very interest - 
ingly by Mr. Lewis N. Dembitz in an article 
in the January issue of the North American 
Review. Mr. Dembitz properly emphasizes 
the importance of the subject, and brushes 
away very effectively some of the objections 
which have been raised by the opponents of 
uniformity, or at least those who doubt its 
practicability ; for few students of the law can 
be found who are not in favor of such uni- 
formity, provided it can be accomplished. 
Mr. Dembitz shows that Georgia and six 
other States require the attestation of three 
witnesses to a will, while 37 other States are 
satisfied with the signatures of two witnesses, 
and Pennsylvania requires no attestation at 
all; that many of the States allow three days’ 
grace on a matured bill of exchange, while in 
other States “grace” is done away with, 
and a bill or note must be paid on the day 
named. These, of course, are only sample 
illustrations, and might be multiplied indefi- 
nitely. As an example of what can be done 
in the direction referred to, Mr. Dembitz 
points to the enactment of a uniform “ law 
merchant,” which has already been enacted 
into law in seven States, including New York 
and Massachusetts, and that it has been 
passed by the house of representatives of the 
United States as the law to govern commer- 
cial paper in the District of Columbia, await- 
ing only the concurrence of the United States 
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senate at the winter session. 
known that the subject of uniformity is still 
being pursued by the commissioners ap- 
pointed by a number of the States, including 
Massachusetts, Pennsylvania, Michigan, 
Delaware, New Jersey and Georgia, who 
serve without any compensation whatever, 
and that they have laid out for themselves a 
heavy task, a glance at the list of standing 
committees appointed in 1896 will show : On 
commercial law, on wills, on marriage and 
divorce, on certificates to depositions and 
notarial forms, on weights and measures, on 
State action as to presidential electors, on 
hours of labor in factories, on insolvency, 
on insurance, on trading corporations, on 
descent and distribution. It is shown that 
the laws of all the American States, with the 
single exception of Louisiana, are derived 
from the common law of England, and from 
the acts of parliament passed by way oi 
amendment of the common law, and that the 
laws enacted in the several States since their 
separation from the mother country have 
been generally framed on the same lines 
Thus all the States in which the English law 
preferring the first born in the descent of 
land ever prevailed have enacted new laws 
establishing equality between the sons and 
daughters, the brothers and sisters of the de- 
cedent; all the States have provided for the 
recording of deeds and mortgages: all the 
States have given to the creditor the means 
of reaching the lands and effects of absent 
debtors by attachment; all the States have 
curtailed the power of the husband over the 
wife’s property; nearly all the States have 
regulated the exercise of “ testamentary pow- 


ers ;” nearly all of them have enacted general | During the discussion which preceded the 
laws under which private corporations can be | 


formed: all but one of the States allow the | 


grant of absolute divorces. In addition to all 
this, it is shown that the statutes on all these 
subjects have generally been molded upon a 
very few patterns, either a British act of par- 
liament or an act first passed by the legis- 
lature of New York, of Virginia. of 
Massachusetts or of Connecticut. Mr. Dem- 
bitz points out that what is needed is the 
steady and active participation of at least 36 
out of the 45 States, by commissioners ap- 


nS well | 





pointed under authority of law in each of 
them; that the commissioners, in order to 
expedite the work, should meet twice in each 
year, each time for at least three days. and a 
sufficient sum should be appropriated from 
some source to pay their traveling and hotel 
expenses, in order to insure a good attend- 
ance. A greater compensation he wisely re- 
gards as not only unnecessary, but unwise 
for the reason that it would attract men ani- 
mated rather by greed for gain than by pride 
in their profession and love for the public 
Third, the conference should 
have at its disposal a small fund out of which 
to compensate some specialist for drawing 
up the more elaborate bills which must he 
drafted. The sum of fifteen thousand dollars 
a vear, it is believed, would fully meet all ab- 


good. also 


solute needs, and in five vears or six years 
pretty much of the work which is really ch 
Such a resull 
would be not only valuable in itself, but 


sirable could be accomplished. 


would constitute a very effective check upon 
hasty and ill-considered legislation in the 
various States, for as soon as the public once 
enjoved the benefits of uniform State laws, 
public sentiment could be relied upon to 
block the way of reckless and selfish inno 
vators. 


It cannot fail to be a subject for congratu- 
lation among the numerous advocates of bi 
ennial sessions in New York, that Governor 
Roosevelt, in spite of presumable party pres 
saw fit in his 


sure, annual 


strongly advocate this great reform, which 


message to 


has been adopted, with excellent results, in a 
large majority of the States of the Union. 


favorable action of the legislature last vear 
upon the question, the only argument we 
heard which was worthy of serious consider- 
ation was that the State of New York, being 
so great and populous, and with such vast 
and diverse interests, a plan which might 
work well in a smaller State would not neces- 
sarily or probably so operate in this State. 
This argument we believe to be fallacious 
One of the crving evils in every State, not 
excepting New York, is over-legislation. 
There are really very few new laws needed 
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except those making appropriations for the 
support of government, and these could as 
well be made to cover a period of two years 
as one year. So many general laws have 
been passed that the need for special acts has 
been largely removed. The reassembling of 
the legislature annually for the purpose of 
making new laws constitutes a real menace to 
the well-being of the State, and though not 
calculated to stimulate pride in our republi- 
can form of government, the fact should be 
faced and the truth spoken. It is undoubt- 
edly true that the making of new laws is 
altogether too easy, and one of the best and 
most practical methods of stopping the an- 
nual flood of new legislation has been found 
to be in removing the opportunity. 
“Strikes” and “ strikers” perhaps may not 
be as numerous as they were a few years 
ago; but there are still enough of them, as 
every practical observer knows. Biennial 
sessions, with a 90 days’ limit, would afford 
ample opportunity for the passage of all 
really necessary laws, and no one would suf- 
fer — except the men who have private axes 
to grind at the public expense. 


Colorado legislators seem to have been 
considerably of late over the 
proper method of addressing one of their 
number who happened to be called to the 
presiding officer’s chair temporarily, and who 
also happened to be a woman, and an unmar- 
ried Woman at that. The title of the presid- 
ing officer in Colorado appears to be “ Mr. 
Chairman,” but this seeming inappropriate, 
the natural alternative was Mrs. Chairman — 
but, horrors! that would never do; nor would 
Miss Chairwoman, being altogether too 
prim. Chairlady was equally objectionable, 
as suggesting chairgentleman. The Boston 
Herald, in endeavoring to find a way out of 


exercised 





the dilemma, suggests that the mistake was 
in the title selected for the presiding officer 
of the Colorado house of representatives ; | 
they should have made it speaker, as in Mas- 

sachusetts. It is true that such a designation | 
has a certain element of appropriateness, a 

woman, as a rule, being always a speaker; | 
but the usual designation is “ Mr.” Speaker | 





—and there you are again. We think the 
whole controversy might be best settled by 
taking the bull by the horns and calling the 
presiding officer by the same title, no matter 
what might be the sex of the occupant. 
Manager, teacher, moderator, monitor and 
many other words are of equal applicability 
to either sex. In the case referred to it is 
the official, not the individual, that is being 
addressed, and hence nothing could be more 
appropriate than “ Mr. Chairman.” For a 
woman is, after all, only a man —a wo-man. 


An interesting decision on the subject of 
the Law of the Road has just been rendered, 
to the effect that there is no law controlling 
the passage of a vehicle coming up behind a 
pedestrian. It ‘was in the case of Savage v. 
Gerstner, decided January 10, 1899, by the 
New York Supreme Court, Appellate Di- 
vision, Second Department, the Appellate 
Court having reversed a judgment recovered 
by Savage in the Supreme Court in Brook- 
lyn in his suit against Gerstner for injuries 
sustained by being run down, as claimed, by 
Gerstner’s driver when he was _ crossing 
sroadway at Chambers street, on the ground 
that the trial justice erroneously charged the 
jury as to the rule of the road in reference to 
pedestrians and vehicles. The plaintiff testi- 
fied: “ As soon as I stepped off the sidewalk 
down came this vehicle down Chambers 
street, coming down on the left-hand side, 
when it should have been on the right-hand 
side, and struck me.” The driver testified 
that he was going toward the North river on 
the left of Chambers street, and when he was 
trying to cross Broadway, there being a 
blockade, the plaintiff, who was trying to 
board a street car, backed against his horse, 
and was thereby thrown to the ground. 
After the jury had retired it returned and 
asked: “ Whether a person driving on the 
left-hand side is lawfully there or not?” The 
court replied: “ The law of the road in this 
country is to go to the right. When vou 
are on the road keep to the right, except 
when you come to the rear and overtake 
anybody you pass to the left. Sometimes you 
have to get off the right side to go to the 
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left, for some reason, and when you have to 
it is allowable to do it.” Presiding Justice 
Goodrich, in giving the opinion, holds there 
is no authority which requires persons ap- 
proaching from the rear, and overtaking any 
person, to pass to the left. “ The statute” 
(1 Rev. Sts., 716, oth ed., sec. 157), the court 
said, “‘ does not apply to the case of a person 
in a carriage meeting a person on foot. ‘There 
is no law of the road requiring a man on 
horseback to turn out to the right or left. 
The rider must act prudently under the cir- 
cumstances (24 Wend. 465). And the of- 
fender, as between carriages, is not liable 
under the statute for all damages ; his liability 
depends upon the law of negligence (31 Stat. 
Rep. 2). So here the law of negligence must 
control. Footmen have no right of way at a 
street crossing in a city superior to that of 
Both must reasonable 
care each toward the other, and for his own 
protection (45 N. Y. 191). The driver has a 
legal right to be in any part of the street, 
and the jury was not fairly instructed.” 


vehicles. exercise 


How “ thin-skinned ” some legislators are 
is shown by the action of a California State 
senator in introducing a resolution making 
any attempt on the part of newspaper repre- 
sentatives to interview members on the floor, 
as to how they stand or expect to vote on 
pending measures, a contempt of the senate. 
The resolution also declares: “‘ Any proprie- 
tor or manager of a newspaper who shall give 
orders or directions to any subordinate, serv- 
ant or employe to make such attempt shall 
also be deemed guilty of contempt of this 
body, and dealt with accordingly.” This 
resolution, evidently aimed at the so-called 
“ polls ” 
more the inevitable tendency of the average 
legislative mind toward the regulation of 
every minor abuse by means of legislation. 
At this distance the attempt seems to be su- 
premely silly. 
the enforced, or that 
there is any serious intention to enforce it. 
No doubt the legislative polling matter is a 
nuisance, but if left alone it will regulate 
itself. 


Of course, nobody supposes 


resolution could be 





| the alleged infirmity. 
of legislative bodies, shows once | 





Rotes of Cases. 


Carriers of Passengers — Sale of Tickets — Re 
pudiation of Contract.— In Winters v. Cowen ¢ 
al., decided by the U. S. Circuit Court, N. D. Ohio, 
in October, 1898 (90 Fed. R. 99), it was held that 
a railroad company which authorizes another com. 
pany to issue and sell mileage tickets good over its 
road makes the latter company its agent, and can- 
not repudiate the contract so made with a passen 
ger who, in good faith, buys a ticket from such 
agent. 

The court said in part: Briefly, the facts are that 
the defendants and the Cincinnati, Jackson & 
Mackinaw Company had an interchangeable mile- 
age book arrangement, and, by a ticket agent at 
Cincinnati, sold one of the books to the plaintiff. 
It was repudiated by the defendants, and the plain- 
tiff was ejected from their train without violence 
indignity or other injury than that resulting from 
the inconvenience and delay incident to the occa- 
sion, as it appears in the proof. The Mackinaw 
Company had sent for sale in bulk at wholesale 
something over 600 of these books to the agent in 
Cincinnati. Instead of selling for cash, as he was 
expected to do, he trusted the broker, who did not 
pay, and, failing to recover them, the Mackinaw 
Company instructed all its conductors to outlaw 
every book presented within the designated num 
bers covering the 600 books. It also demanded oi 
the defendants that they should reject, according to 
a list of the numbers, each of these 600 outlawed 
books; but the defendants, declining to take this 
burden, repudiated its contract by refusing to re- 
ceive any book whatever issued by the Mackinaw 
Company, and so instructed their conductors. 
The plaintiff's book was not in the outlawed list, 
having been purchased before the trouble arose. 
The correspondence between the general passenger 
agents of these two companies, who were the 
officials responsible for this ejection of the plain 
tiff, shows how recklessly they disregarded the 
rights of the public holding their interchangeable 
mileage books innocently and without notice oi 
any trouble in the premises. It was an entirely 
unjustifiable performance on their part to ignore 
the right of the plaintiff, certainly, and others of the 
public who had bought books unaffected with 
Even as to the 600 tickets. 
they were not stolen or embezzled or counter 
feited; nor were they in any sense defective on 
their-face or in their issue. By their own neglect 


| the companies had put them on the market with- 


out receiving, as they expected, cash for them; 
and the proposition was to impose this loss on the 
public, or at least to mitigate it by putting all 
holders to the trouble of an investigation, delay 
and expense of attention to the matter of securing 
a refunding of their money, which comparatively 
few would incur, perhaps. These superior officials 
did not seem to care for the loss, inconvenience or 
injury resulting from the rejection of their tickets 
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to passengers, nor for the human indignation they 
would feel at being put off a train while holding 
a good ticket, or else being forced to pay fares un- 
lawiully demanded, with only a suggestion to 
carry their complaints to a distant headquarters, 
and show that they had a good claim against the 
company —to prove that they were innocent of 
the offense of buying a ticket which the company 
had itself placed on the market, but which, 
through the mismanagement of its own agents, 
had been sold to brokers on a credit that had 
failed. And on the witness stand neither of them 
seemed to regret the predicament of the plaintiff, 
or to recognize that he had the least ground of 
complaint on any score. The purchase money of 
his ticket was not tendered, even by the pleadings 
here or otherwise. My purpose in charging the 
jury was to restrain their natural sense of the out- 
rage of this transaction, and to confine their ver- 
dict within temperate limits. It is rather larger 
than I would have’ given if on the jury, or if the 
case had been tried without a jury, for the reason 
that the conductor’s treatment of the plaintiff was 
so very gentlemanly, and he discharged the dis- 
agreeable duty imposed by his superiors with so 
much regard for the plaintiff’s situation, that there 
is no just cause for complaint of his conduct on 
that occasion. 


Constitutional Law — Reading Bible in Public 
Schools. —In Pfeiffer v. Board of Education of 
the City of Detroit, decided in the Supreme Court 
of Michigan in December, 1898 (77 N. W. R. 250), 
it was held that the use of “readings from the 
Bible,” consisting of extracts embodying general 
moral precepts, as a supplemental text-book of 
reading, where the teacher is not allowed to make 
comments, and where the reading takes place at the 
close of school sessions, from which any pupil 
may be excused on application of parents or guar- 
dians, is not a violation of any of the provisions of 
the Michigan Constitution. 

The court said in part: In treating of the effect 





of the provision in the several State ‘Constitutions | 


corresponding to that under discussion, Judge 
Cooley, in the work above cited (Constitutional 
Limitations), says, at page 470: “ The American 
constitutions contain no provisions which prohibit 
the authorities from such solemn recognition of a 
Superintending Providence in public transactions 
and enterprises as the religious sentiment of man- 
kind inspires, and as seems meet and proper in 
finite beings. Whatever may be the shade of re- 
ligious belief, all must acknowledge the import- 
ance of recognizing in important human affairs 
the superintending care and control of the great 
Governor of the Universe, and of acknowledging 
with thanksgiving His boundless favors, or bend- 
ing in contrition when visited with the penalties of 
His broken laws. No principle of constitutional 
law is violated when thanksgiving or fast days are 





appointed, when chaplains are designated for the 
army and navy, when legislative sessions are 
opened with prayer or the reading of the Scrip- 
tures, or when religious teaching is encouraged by 
the general exemption of the houses of religious 
worship from taxation for the support of the gov- 
ernment.” The weight of the authority of the 
adjudicated cases sustains the contention of the 
learned counsel for the defendant. The subject 
came before the Supreme Court of Maine as early 
as 1854. The question arose as to whether the 
Constitution prohibited the reading of the Bible 
in the public schools, in Donahue v. Richards (38 
Me. 398). The provisions of the Maine Constitu- 
tion are substantially different from ours, and the 
decision not, therefore, necessarily decisive. For™ 
its force as an argument, however, we quote the 
following language from pages 398, 399: “ The 
common schools are not for the purpose of in- 
struction in the theological doctrines of any re 

ligion or of any sect. The State regards no one 
sect as superior to any other, and no theological 
views as peculiarly entitled to precedence. It is no 
part of the duty of the instructor to give theologi- 
cal instruction, and, if the peculiar tenet of any 
particular sect were so taught, it would furnish a 
well-grounded cause of complaint on the part of 
those who entertained different or opposite re- 
ligious sentiments. But the instruction here given 
is not in fact, and is not alleged to have been, in 
articles of faith. No theological doctrines were 
taught. The creed of no 
denied. The truth 


sect was affirmed 
or falsehood the 


or 


of book in 


which the scholars are required to read was not 
asserted. No interference, by way of instruction.” 
with the views of the scholars, whether derived 
from parental or sacerdotal authority, is shown. 
The Bible was used merely as a book in which 


instruction in reading was given. But reading the 
Bible is no more an interference with religious 
belief than would reading the mythology of Greece 
or Rome be regarded as interfering with religious 
belief or affirming the pagan creeds. A chapter in 
the Koran might be read, yet it would not be an 


| affirmation of the truth of Mohammedanism, or an 
| interference with religious faith. 


The Bible was 
used merely as a reading book, and for the infor-. 
mation contained in it, as the Koran might be. 
and not for religious instruction. If suitable for 
that, it was suitable for the purpose for which it 
was selected. No one was required to believe, or 
punished for disbelief, either in its inspiration or 
want of inspiration, in the fidelity of the transla- 
tion or its inaccuracy, or in any set of doctrines 
deducible or not deducible therefrom.” Article 1, 
section 3, of the Constitution of Towa is as follows: 
“The general assembly shall make no law re 

specting an establishment of religion or prohibit 

ing the free exercise thereof; nor shall any person 
be compelled to attend any place of worship, pay 
tithes, taxes or other rates for building, repairing 
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places of worship, or the maintenance of any min- 
ister or ministry.” I have endeavored to show 
that “ religious teacher,’ when used in our Con- 
stitution, is synonymous with “ minister.” Ii I 
have been successful in this, the provision of the 
Iowa Constitution is, in substance, identical with 
section 39 of article 4 of our Constitution. In 
Moore v. Monroe (64 Iowa, 367, 20 N. W. 475) 
the Supreme Court of Iowa had occasion to con- 
sider this provision; and it was held not violated 
by the reading of the Bible in the public schools. 
(See, also, Nessle v. Hum, 1 Ohio N. P. 140: 
Spiller v. Inhabitants of Woburn, 12 Allen, 127; 
contra, State v. District Board of School Dist. No. 
8, 76 Wis. 177, 44 N. W. 967.) 

In my opinion the reading of the extracts from 
the Bible in the manner indicated by the return, 
without comment, is not in violation of any con- 
stitutional provision. I am not able to see why 
extracts from the Bible should be proscribed, 
when the youth are taught no better authenticated 
truths of profane history. 
Court should be reversed. 


The order of the Circuit 


Pledge — Collateral Security — Repledging.—As 
against the owner of stock, who gives it to a 
broker as collateral security, with the blank power 
of attorney for sale thereon, duly executed, a bank 
which takes it from the broker as collateral for his 


indebtedness to it cannot hold it; it having knowl- 
edge of the true ownership, and no authority to 
repledge being shown. (Westinghouse v. German 
Nat. Bank of Pittsburg, [Penn.] 41 Atl. Rep. 734.) 


Trade-Marks — Jurisdiction of Federal Courts.— 
In Hennessy v. Braunschweiger & Co., decided by 
the U. S. Circuit Court, N. D. California, in 
October, 1898 (89 Fed. R. 664), the status of trade- 
mark registration under the Federal act of 1881 
was discussed. It was held that under such act the 
registration of a trade-mark is only prima facie 
evidence of ownership. 

It was further laid down that rights and reme- 
dies pertaining to trade-marks generally exist in- 
dependently of the Federal statute, and where a 
Federal court is given jurisdiction of a suit in 
equity for the protection of a trade-mark, by rea- 
son of the diverse citizenship of the parties, it is 
not necessary that the bill should allege that th 
parties, or either of them, are engaged in foreign 
commerce or commerce with Indian tribes, as is 
required by the act of March 3, 1881, to give juris- 
diction where the parties are citizens of the same 
State. 

The court said in part: Interpreting the various 
provisions of the act of 1881 in the light and 
reason afforded by the decided cases, my con- 
clusion is that the complaint does state a cause of 
action against the respondent for an infringement 
of complainants’ trade-mark; that complainants, in 





order to enable them to maintain this suit, are not 
required to aver that the parties were engaged “ in 
foreign commerce or commerce with Indian 
tribes; "’ and that such an averment is essential 
only in cases where the action or suit is between 
citizens of the same State. It follows from the 
views expressed that the protection afforded to 
trade-marks, under the common law, by the 
United States courts, is ample, and that registra- 
tion under the act of 1881 is of but little, if any, 
value, except for the purpose of creating a per- 
manent record of the date of adoption and use of 
the trade-mark, or in cases where it is necessary to 
give jurisdiction to the United States courts. The 
right of foreigners to register in the United States 
is the result of treaty and convention entered into 
for the purpose of creating mutual rights in trade- 
marks on the part of the citizens of the United 
States and those other countries. The lan- 
guage of section Io of the act of 1881 preserves all 
the common-law rights of both citizens and for- 
eigners, and has generally been construed to sup- 
ply additional means of securing protection for 
trade-marks, instead of limiting any of the rights 
which existed prior to the passage of the act (26 
Am. & Eng. Enc. Law, 365, 366). But it has been 
held in some cases, arising upon special facts, 
that if the registration itself shows a claim to a 
trade-mark more limited in its description than the 
owner’s common-law rights would otherwise be, 
the owner is bound by such limitation as showing 
what he really claimed (Manufacturing Co. vy 
Beeshore, 8 C. C. A. 215, 59 Fed. 572; Richter v. 
Reynolds, 8 C. C. A. 220, 59 Fed. 577). It is only 
necessary to add that under the provisions of the 
act of 1881 the registration of a trade-mark is only 
prima facie evidence of ownership, and is not con- 
clusive or binding upon the courts as to the right 
of a party to its exclusive use (Browne, Trade- 
Marks, sec. 339; Manufacturing Co. v. Ludeling, 
22 Fed. 824, 826). The demurrer in this case — 
and in all the other cases which were submitted to 
abide the decision herein — is overruled. 


of 


Vendor and Purchaser — Land Contract — Pos- 
session. — Where, pending delivery of deeds under 
land contracts providing for payment on delivery, 
but silent as to possession, the purchaser, consent- 
ing to the vendor’s delay in executing the deeds. 
takes possession and erects buildings, equity will 
charge him interest on the unpaid price. (Simonds 
vy. Essex Pass. Ry. Co., [N. J.] 41 Atl. Rep. 682.) 


Wills — Adverse Claims — Estoppel. — The act 
of a daughter of tetsator in receiving from the 
estate, after his death, property not disposed of by 
the will, but which she would have received if no 
will had been made, does not estop her from 
claiming adversely to the will. (Pryor v. Pendle- 


ton, [Tex.] 47 S. W. Rep. 706.) 
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NEW YORK STATE BAR ASSOCIATION. 


THE TWENTY-SECOND ANNUAL 
MeetinGc, HELD In ALBANY, JANUARY 17TH 
AND I8TH. 


PROCEEDINGS OF 


M\HE annual meeting of the New York State Bar 

Association, which was held in Albany on the 
i7th and 18th insts., proved, as predicted, one of 
the most largely attended and interesting in many 
years. The opening session was held in the city 
hall at 2 Pp. M. on the 17th inst., the feature of which 
was the annual address of the president, Hon. 
Simon W. The address was a model 
of what such an address should be 


Rosendale. 
scholarly and 
practical; succinct and comprehensive. It touched 
upon a variety of topics of vital importance to the 
profession, and of more or less interest to the 
general public. Mr. Rosendale referred in open 
ing to the tendency of modern times toward gre- 
the 
societies, associations, guilds, unions and federa 


gariousness, as exhibited in formation of 
tions, as well in the professions as in the trades 
must be 
taken a permanent place among these modern or 
ganizations. While in common with other similar 
societies, they may serve to render benefits to the 
profession as such, the nature of the legal profes- 


sion is of that character that its associations ap 


Sar associations recognized as having 


proximate closely public official bodies; for it must 
be remembered that the lawyer is a semi-public 
officer whose principal function is to assist the 
court in the administration of the law. Thus such 
organizations of lawyers fill a most useful place in 
the social fabric of to-day. There is room, there is 
necessity, there is work for the bar association — 
it must stand for conservatism, and yet for prog- 
ress in the law; it must stand for correct and 
improving standards of admission to the bar; it 
must stand for the improvement and ethical ad 
vancement of lawyers and the practice of the pro 
it must stand for improvement in 
legislation and in the enactment, as it must stand 
for most exalted rules of conduct in the adminis 
tration of the law; it must stand for protecting 
lawyers when they are right, and prosecuting them 
when they are wrong; it must stand for the inde- 
pendence of the judiciary in politics, and freedom 
irom boss or party rule in judicial selection or 
judicial conduct. 
While no one would claim that every judge can 
each instance be absolutely right, decisions 
should appear to be right, for to the extent that 
this appearance or good faith in the determination 


fession; 


m 





is challenged, to that extent it fails to accomplish | 


one of its chief purposes. If it be believed that 
underneath the ermine partisanship dominates, or 
that partisanship controlled or affected the de- 


cision, to that extent the effect of the decision — | 


righteous and correct though it be —is impaired 
Ilence, the judge must not alone be free from 


political influence, but it should be recognized and 
believed that he was and is unaffected by political 
considerations in his decisions. The nature of our 
institutions requires that the co-ordinate branches 
of our government must each keep within its re- 
spective sphere. It is a wise tribunal which will 
see to it that the power to review and adjudicate 
the acts of the other co-ordinate powers of the 
government is so exercised that it does not overtop 
the bounds of a restricted limitation. In the crit 
icisms upon our institutions fortunately the 
judiciary has, to a great extent, escaped —if we 
except the remarkable Chicago “ platform.” It 
may well be asserted as axiomatic that a judge 
should not engage in active partisan politics. To 
the extent to which he permits himself to be 
ranked as an active partisan, to that extent he 
impairs his usefulness. It frequently occurs, ton. 
that appointments or designations are to be made 
by judges. How is consideration of t’ 
politics of the proposed appointee disregarded? 
The bar should oppose political interference with 
judges; it should ask non-political interference by 
judges. 

On the important subject of code revision, Pres- 
ident Rosendale gave a brief review of the action 
taken, and the present somewhat confused con- 
dition of affairs more particularly referred to in the 
report of the committee on law reform, the careful 
consideration of which was recommended. Un- 
doubtedly, he contended, the tendency of our 
times is toward written and positive law; the 
* glorious uncertainty of the law” has no delights 
for the active lawyer of to-day. There will always 
be questions enough to tax the ingenuity, the logic, 
the learning and the reasoning of the advocate. 

As to practice under “ rules,” or under code pro- 
visions, the president said: ‘** The members of the 
profession should have progressiveness enough to 
unite in efforts improve, and conservatism 
enough not to overthrow, the results of half a 
century's practice with its adjudications — which 
have been tending to crystallize into more and 
more certainty. Whether it be the best method is 
often not so important as that it be clearly under- 
stood and be permanent. The concrete question 
may be summed up in whether it is best to system- 
atize the present law, or resort to less specific 


oiten 


to 


provisions, upon the theory of greater elasticity, 


and with the hope of less legislative interference. 
The question should be considered, discussed and 
answered from a practical standpoint, and unaf- 
fected by any motive other than to promote the 
general welfare of the public and the profession. 
In view of the fact that there is criticism of the 
work done by the revision commission, and that 
we seem to be face to face with actual legislation 
on the subject, and in view of the action of Con- 
necticut, Massachusetts, Illinois and other States 


| on the subject of practice acts, it may well be asked 


whether the legislature ought not to provide for 
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investigation and report on this subject, to which 
the committee has given so much labor.” 
Reference was made to the Lawyers’ Registra- 
tion Act (chapter 165 of the Laws of 1898) as per- 
haps the most important practical result obtained 
through the influence of the Bar Association, and 
a history of the agitation which led to its final 
enactment was given. It is interesting to note that 
up to this time, although it is believed there are 
upwards of 15,000 persons practicing law in the 
State of New York, about 13,200 have in fact regis- 
tered. The effect of this registration, even at the 
moderate fee provided by statute (25 cents). has 
left a considerable sum of money which the clerk 
of the Court of Appeals has not required. It was 
originally contemplated that a completely en 
grossed and vowelized index of the regisiered 
lawyers in the State should be kept, and to this 
end the funds might have been, or may yet, be 
devoted. It has been suggested that out of the 
funds the clerk of the Court of Appeals, or the 
board of law examiners, under whose jurisdiction 
the whole matter might well be placed, should 
print the list, to be annually supplemented, of 
which a certified copy should be sent to each 
county clerk and clerk of the Appellate Division, 
This, the president has reason to believe, will be 
accomplished by an order of the Court of Appeals. 
Such course of action will obviate the necessity for 


the passage of an amendatory statute. The register 


of the bar of the State is only another step in the 
progress and systematized action in relation to 


admissions to and membership of the bar. The 
efforts of the State board of law examiners have 
resulted in the closer scrutiny of applicants and a 
watchfulness concerning adherence to the rules of 
the Court of Appeals on the subject of admissions 
such as had not heretofore been exhibited. It 
seems clearly to be the duty of this association to 
uphold the board in its most worthy efforts. 

On the subject of higher educational require- 
ments for admission, the president referred to the 
action of the American Bar Association and other 
organizations looking to that end. The demands 
made upon the profession require higher qualifica- 
tions. Our national events are so shaping them- 
selves that it is inevitable that the law of nations 
will be a prominent topic of academic discussion, 
as well as of practical application. In the diplo- 
matic and foreign civil service will be found a 
remedy for many apparent evils. The resolution 
of the American Bar Association substantially re- 
questing that the educational standard for admis- 
sion to the bar in this State be raised to the 
academic, or high school standard, was transmitted 
by President Rosendale to Chief Judge Parker, of 
the Court of Appeals, and it is expected that that 
tribunal will, before long, take action in the mat- 
ter. It is a well-known fact that the educational 
standard for admission to the bar in this State 's 
much below that required for admission to practice 





medicine and some of the other professions. Such 
a condition naturally tends to induce men to seek 
and to obtain admission to the bar who could not 
meet the educational requirements for admission 
to the other professions. The board of law exam- 
iners, during the year 1898, examined 1,004 stu- 
dents. Of these, 802 have been admitted and 202 
have been rejected one or more times. Uniform 
examinations are held at various points in the 
State on the same day, and the large percentage of 
admissions demonstrates that the examinations — 
rigid and severe though they be —are, after all, 
practical, and within the ability of the meritorious 
applicant. The board is constantly discovering 
efforts being made to evade the requirements of 
the rules, and has, in some instances, gone to the 
Appellate Division and secured revocations of ad- 
missions, because the same were procured upon 
improper papers. 

Reference was also made to the current disregard 
for the delicacy of the situation occupied by legis- 
lators who are lawyers. It is a public secret, said 
the president, that in many instances lawyers in 
the general retainer of individuais or corporations, 
who have bills pending in the legislature, do not 
hesitate to advocate or oppose, and often vote on 
measures in which their client is directly inter- 
ested, or by which he or it is affected. Another 
objectionable practice, the growth of recent years, 
is the retainer by lawyers who are members of the 
legislature by State officers, State departments and 
State institutions. The impropriety of such action 
is manifest. This and similar matters, the presi- 
dent pointed out, it was the duty of the association 
to criticise and condemn. Some interesting obser- 
vations were made on the subject of contingent 
fees, and the all too common practice of lawyers 
taking “ speculation cases,” thus becoming joined 
as party plaintiffs in hundreds of actions every year 
brought in the courts of the State—a prolific 
source of demoralization to the profession. On 
the subject of the relief of the Court of Appeals, 
President Rosendale expressed the hope that the 
present legislature will take action toward sub 
mitting the constitutional amendment adopted las 
year to the people. By the final ratification of the 
provision for the increase of the court temporarily 
by the addition of four Supreme Court judges, and 
with the limitation as to appeals, it is expecte:l 
that if the calendar be reduced, and the arrears 
once disposed of, the court can keep up with its 
work in the future. 

Personally, the president favored a more general 
enactment to the effect that at any time, upon the 
requisition of the court, Supreme Court judges 
not exceeding, say, four at any one time, should 
be designated by the governor to act as judges oi 
the Court of Appeals so long as might be re 
garded as necessary, thus providing for a practi 
cally continuous court. But in view of the faci 
that the resolution concurrently adopted is on its 
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way, doubtless it will be best to speed it on, as 
otherwise it would require four years to obtain 
any constitutional relief. Strong ground was 
taken against the bill to be introduced in the 
legislature providing for a State board of examin- 
ers in stenography, and upon whose certificates 
only applicants are to have the right to practice 
shorthand law reporting. Such a law would not 
only greatly limit the uses of the office stenog- 
rapher, unless he were an officially commissioned 
law reporter, but by restricting ordinary fair com- 
petition in stenography and law reporting, would 
result in an immeasurable increase in the expense 
of this already extravagant element in the practice 
of law. In conclusion, the president said: ‘I re 
linquish at the end of this term and deliver to my 
successor the affairs of the association in a con- 
dition of prosperity —its active membership roll 
as large as ever in its history, and sufficiently large 
jor active and efficient work, and in fit condition 
to be an important factor in promoting the wel- 
fare of the profession—the bench and bar —as 
well as the commonwealth.” 

At the conclusion of the afternoon session the 
association elected the following officers for the 
ensuing year: President, Walter E. Logan, New 
York city; secretary, Frederic E. Wadhams, Al- 
bany; treasurer, Harry W. Peckham, Albany; cor- 
responding secretary, L. B. Proctor, Albany. 

The remainder of the first day’s session was 
devoted to the reading of papers, one by Judge 
Robert Earl, of Herkimer, N. Y., entitled “ Too 
Many Oaths and Their Consequences,” and the 
other by Christopher G. Tiedman, of Brooklyn, 
on * Constitutional Limitations of the Inheritance 
Tax Laws.” 

In the evening the annual address was delivered 
in the assembly chamber, State capitol, by the 
Hon. Oliver Wendell Holmes, justice of the Su- 
preme Judicial Court of Massachusetts, his subject 
being “* Law in Science, and Science in Law.” It 
was a most interesting and scholarly production, 
in which the learned author traced the develop- 
ment of law from earliest times. The address was 
listened to with the greatest interest and pleasure 
by a distinguished audience, which included many 
of the most prominent lawyers and jurists of the 
State. At the conclusion of the address, on mo- 
tion of Judge Franklin M. Danaher, a vote oi 
thanks was tendered Justice Holmes, and by a 
unanimous vote he was made an honorary member 
of the association. 

The members the association and invited 
guests then adjourned to the Fort Orange Club, 
where a reception was tendered Justice Holmes 
by the Hon. Simon W. Rosendale, the retiring 
president. The club annex, where the reception 
proper was held, was beautifully furnished in 
Oriental style. A profusion of palms and greens 


of 


had been placed about the room, making an ex- 
quisite decoration. 


The receiving party consisted 

















of Governor Roosevelt, Justice Holmes and Presi 
dent Rosendale. 





After the guest of the evening 
had met the members of the association, a buffet 
supper was served in the banquet hall. 

Among 














those present were: Judge Peckham, 
Chief Judge Parker, Judge Haight, Judge Partlett. 
Judge Coxe, Bishop Burke, Judge O’Brien, Bishop 
Doane, Rev. Dr. W. F. Whitaker, Hon. E. G 
Whitaker, Mr. George M. Divin, of Elmira; Tlon. 
John B. Stanchfield, of Col. William 3 
Youngs, private secretary to the governor; Prof. 
E. G. 























Elmira; 











Teidman, Brooklyn; 





Adjutant-General 


























Andrews, ex-Deputy Attorney-General = John 
Hogan, of Syracuse; Mr. Edward H. Smith, J 
Newton Fiero, Judge Macgrane Coxe, of New 
York city; Walter S. Logan, president of New 








York State Bar Association; Attorney-General 
Davies, Gen. Edwin Tremain, of New York city: 
Prof. Charles F. Bostwick, Columbia Law School 
Fred. E. Wadhams, Dr. Vander Veer, Judge Fitts, 
Judge Vann, Judge Herrick, Judge Parker, Judge 
Putnam, Judge Stover, of Amsterdam; Hon. Al 





























bert Hessberg, Edgar T. Fassett, Harry D. Ap 
pleton, ex-Comptroller James A. Roberts, Dr. 








Samuel B. Ward, Judge Chester, Rev. Dr. Batter 
shall, Mayor Van Alstyne, William P. Rudd, Rev. 
Wesley R. Davis, of New York city; Judge James 
A. Betts, Rey. C. A. Richmond. 

















Tue Seconp Day’s SEssIon. 








At the opening of the second day’s session, in 
the common chamber, Mr. William 
Barnes, of Albany, was accorded the privilege of 





council 








introducing a resolution pertaining to a question 
of international importance. 











The resolution, which was adopted, read as fol 
lows: 











* Resolved, That the recent action of the Cza 
Nicholas of Russia in convening an international 
congress to consider the partal reduction of the 
armies and navies of the world, and the ameliora- 
tion of the most flagrant of the cruelties of war, 
and the substitution so far as practicable of arbi- 
tration for war, is warmly approved by the New 
York State Bar Association, and that as an evi- 
dence of friendly relations with Russia, and of the 
American support of the proposed congress, we 
hereby recommend that the president appoint as 


















































the American delegates ex-Presidents Benjamin 
Harrison and Grover Cleveland and ex-Vice- 
President Levi P. Morton, and that a certified 





copy of this resolution be sent to the czar of Rus- 
sia and to the president and secretary of 
the United States.” 

At the afternoon session, motion of Mr. 
Martin W. Jones, of the action in 
adopting the resolution was rescinded, and it was 
referred to a committee for consideration. 

A resolution was offered opposing the bill now 
before the legislature licensing stenographers. 
The resolution received the approval of the asso- 








state of 














on 
Rochester, 
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ciation, and a copy of it will be transmitted to the 
legislature. 

After the reading of a number of papers sched- 
uled for the afternoon session, the following 
newly elected officers were installed by the retiring 
president, Simon W. Rosendale: President, Walter 
S. Logan, of New York; vice-presidents, first dis- 
trict, Louis Marshall; second, Macgrane Coxe; 
third, Clarence E. Bloodgood; fourth, Richard L. 
Hand; fifth, Nevada N. Stranahan; sixth, John 
B. Stanchfield; seventh, James M. E. O'Grady; 
eighth, Timothy E. Ellsworth; secretary, Frederic 
E. Wadhams; corresponding secretary, L. B. Proc- 
tor; treasurer, Harry A. Peckham. 

The following committees were appointed: 

Executive Committee — First district, Elihu 
Root, Edward G. Whitaker, Paul Fuller; second, 
Charles F. Cossum, Wm. W. Gillen, H. T. Dky- 
man; third, G. D. B. Hasbrouck, Charles J. Buch- 
anan, E. W. Douglass; fourth, Grenville M. 
Ingalsbe, Jeremiah Keck, Charles M. Davison; 
fifth, A. B. Steele, Elon R. Brown, G. S. Piper; 
sixth, Edward G. Herendeen, Clark H. Austin, 
John P. Grant; seventh, Charles McLouth, Fred- 
erick W. Noyes, W. Martin Jones; eighth, John 
Cunneen, C. Z. Lincoln, Nathaniel W. Norton. 

Committee on Law Reform — First district, 
William B. Hornblower, Donald McLean, Charles 
E. Hughes; second, Charles A. Collin, Robert F. 
Wilkinson, William C. DeWitt; third, J. Newton 
Fiero, John J. Linson, James W. Eaton; fourth, 
Zera S. Westbrook, Louis M. Brown, Andrew J. 
Nellis; fifth, W. C. Prescott, A. H. Sawyer, H. J. 
Cookinham; sixth, George M. Diven, Albert F. 
Gladding, J. P. Allds; seventh, Irvin W. 
Elbridge L. Adams, Nathaniel Foote; 
Adelbert Moot, Leroy Parker, Henry Hill. 

Committee on Admissions — First district, S. L. 
Hl. Ward, Thomas G. Evans, Robert T. B. Eas- 
ton, A. V. W. Van Vechten; second, Arthur S. 
Tompkins, Frederick E. Ackerman, Waldo G. 
Morse, Irving Brown; third, Amasa J. Parker, Jr., 
F. Arthur Westbrook, John Van Schaick, Timothy 
F. Bush; fourth, J. Sanford Potter, L. M. King, 
Jesse S. L’Amoreaux, Wallace T. Foote, Jr.; fifth, 
Michael F. Driscoll, Charles Bell, N. E. Kernan, 
John N. Carlisle; sixth, Howard W. Newton, Al 
bert H. Sewall, J. F. Lee Tucker, William N. 
Noble; seventh, Henry G. Danforth, Merten E 
Lewis, C. D. Kiehel, John Van Sickle; eighth, 
M. Bartlett, A. A. Van Dusen, S. T. Viele, S. 
North. 

Committee on Grievances — First district, John 
FE. Parsons, Edward Mitchell, Edwin W. Cogge- 
shall; second, Cyrus W. Horton, Thomas E. Pear- 
sall, John F. Brennen; third, Robert G. Scherer, 
William J. Roche, John Sanderson; fourth, Philip 
Keck, Everett Smith, Charles C. Lester; fifth, 
Russell S. Johnson, H. W. Bentley, J. A. MceCon- 
nell; sixth, W. H. Sullivan, John E. Smith, A. D. 
Wales; seventh, Frederick L. M. 


Near, 
eighth, 


Manning, P. 


- 





French, Joseph S. Hun; eighth, David Miller, 
Frederick W. Kruse, W. H. Hotchkiss. 

Committee on Legal Biography — First district, 
Benjamin F. Einstein, Roger Foster; second, 
Leonard B. Sackett, Theodore F. Jackson; third, 
Joseph A. Lawson, John W. Searing; fourth, 
Francis A. Smith, John I. Gilbert; fifth, S. ¢ 
Huntington, Jr., Edward N. Smith; sixth, Henry 
S. Redfield, George W. Ray; seventh, Charles A. 
Hawley, Milo M. Acker; eighth, Henry Ware 
Sprague, I. S. Johnson. 

Mr. Charles A. Gardiner, of New York, read a 
paper on * Our Right to Acquire and Hold For- 
eign Territory.” It was an exhaustive treatise of 
the subject under consideration, and was listened to 
very attentively. 

Numerous other papers 
retary, and will appear in 

On the subject of Code 
on law reform, through 


were filed with the sec- 
the printed proceedings, 
Revision, the committee 
its chairman, Hon. J. 
Newton Fiero, reported substantially in favor oj 
a proposed practice statute, of a brief, succinct 
and general character, and the more minute regu 
lation of procedure by rules of court. Attention 
was also called to the fact that “during the past 
few months the Association of the Bar of the City 
of New York has adopted a resolution providing 
for the appointment of a committee to take action 
with regard to code revision of a character similar 
to that with which your committee is charged, and 
that steps have been taken to carry out the pro- 
visions of that resolution by the appointment oi a 
committee, Wm. J. Curtis, Esq., 
chairman; James C. Carter, Esq., president of the 
association; Mr. Wm. B. Hornblower, who 1s a 
member of the committee on law reform of this 
association, and Messrs. Samuel B. Clarke and 
George A. Miller, of the New York city bar 
While this committee has not yet taken any de- 
cided action, personal assurances from its mem- 
bers indicate that it is thoroughly in sympathy 
with the work of revision along the general lines 
indicated in this report, and that substantial aid 
may reasonably be anticipated from that body in 
carrying out the work of revision.” 


consisting of 


Aiter discussion, the following resolution was 
adopted by the association: 

“ WHEREAS, It is the opimion of this association 
that the Code of Civil Procedure should be re- 
vised substantially along the lines suggested in this 
report; 

* Resolved, That the committee on law reform be 
directed to prepare and present to the governor 
and legislature a memorial asking the appointment 
by either the governor or by the chief judge oi 
the Court of Appeals and the presiding justices of 
the Appellate Division of a new commission, which 
shall have exclusive charge of the matter of Code 
revision, and be authorized to ask the active as 
sistance and earnest co-operation of the bar of the 
State, and to adopt that plan of procedure which 
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shall most commend itself to the bench and bar; 
such commission to receive no compensation for | 
its services, but to be entitled to its actual neces- 
sary expenses in prosecuting the work, and that 
such committee be charged with the duty of ob- | 
taining any legislation necessary for that purpose.” | 


The meeting of 1899 was closed with a banquet | 


at the Hotel Kenmore, which proved one of the 
most brilliant social affairs in the history of the 
association. Governor Roosevelt and Chief Judge 
Parker were the guests of the evening, and both 
Besides these two distin- | 
guished guests, there was a representative gather 

ing of New York State’s legal talent about the | 
banquet board. At former occasion this 
kind has such an array of lawyers been gathered 
together. Every large city in the State was repre 
sented, and from the metropolitan district a great 
many notable members of the bar were in attend- 
ance. The large, spacious dining hall was beauti- 
fully decorated. The tables were arranged in three 
At the head of the center table former 
President Rosendale was seated; on his right was 
Governor Roosevelt, and on his left Chief Judge 
Parker. After a brief address, in which Mr. Ros 
endale paid a glowing tribute to Governor Roose- 
velt, he introduced the chief executive of the State 
amid a burst of enthusiasm. 
said in part: 


delivered addresses. 


no of 


rOWS. 


Governor Roosevelt 


“Tam pleased to have the opportunity to speak 
to you because you have been the foremost body 
to shape the legislation for this great State. <A 
public man can to a certain extent be independent, 
but for success he has to keep in touch with the 
people he represents. If he fails to appreciate their 
wants his usefulness is at anend. It is not possible 
for any man to do or get all that he would like to 
do or get. Mr. President, I am fully aware of the 
responsibility that rests upon me. The measure oi 
my success will largely depend upon the backing 
I receive from just such men as I see before me 
to-night. It is not any easy thing, when you come 
down to the practical reality, to work for the best. 
I believe we are realizing more and more the value 
of virtue. I think we all understand that the virtue 





that is worth having is the virtue that finds expres- 
sion in a beneficial way for more people than he 
who possesses it. You are just as responsible for 
what goes wrong if you do not try to prevent it as 
though you gave your aid in its behalf.” 

Chief Judge Parker responded to the toast, 
“ Court of Appeals.” Other speakers were !’resi- 
dent Walter S. Logan, of New York; Hon. Tracy | 
C. Becker, of Buffalo; Hon. Geo. M. Palmer, of 
Schoharie, and Mr. Lewis E. Carr, of Albany. 


— 


Arkansas newspapers have a boom in circulation 


during the legislative session. Each member of 
the legislature is entitled to twenty daily or weekly, 
papers, at the expense of the State, and is also, 


allowed 25 cents a day for postage. | 





| CARRIERS CONTRACTING AGAINST LIA- 


BILITY FOR NEGLIGENCE. 


Parr Il. 


. Introductory. 

. Carrier cannot contract against liability. 
Stipulating value and releasing. 

. Accepting bill of lading with limitation. 

. Releasing from all except “ gross” negligence. 

article I dis- 

cussed the rules relating to presumptive negligence 

on the part of carriers of passengers, live stock and 

merchandise, and the rule of res ipsa loquitur — the 

thing (or accident) speaks for itself. 

cle 


§ 1. Intreductory.—In a former 


In this arti- 
I have collected some of the cases and have 
tried to discuss in a logical manner relating to the 
doctrines of * releases’ in contracts with carriers, 
whether it be of passengers traveling on passes or 
live stock or goods shipped on “ valued” or * re 
leased” bills of lading —the general underlying 
principal is the same in either case. 

§ 2. Carrier cannot contract against liability. — It is 
well settled by numerous 
that, in the absence of statutory regulations, the 


carrier cannot, by contract, relieve himself from 


well-considered cases 


common-law liability for damages occasioned by 
its own or its servants’ negligence. The reason 
for this rule is the fact that the law charges per- 
sons and corporations entrusted with the carriage 
of passengers and goods against all events except 
And a 
common carrier is not even excused from his lia- 
bility when the loss is occasioned by the act of 


the acts of God and the public enemy.’ 


God unless the act of God is the proximate cause 
of the injury, nor where the negligence of himself 
or any other person concurs with the act of God 
in producing the loss. That a severe storm pro- 
duced an unusually low tide, and thereby caused 
the carrier’s barge to strike against a timber pro- 
jecting from the wharf, so low as in ordinary tides 
to be no cause of injury, will not excuse the carrier 
for the loss of goods occasioned by the timber 
piercing the vessel." 

To relieve themselves from the hardship and lia- 
bility imposed by the rule, common carriers have 
adopted the custom of receiving and transporting 
freight under a special contract, but notwithstand- 
ing these special contracts, carriers in all the States 
are, with the exception of New York and West 
Virginia, still liable in case of damages resulting 


‘Wabash, St. L., P. R. Co. v. Black, 11 II. 
App. 465; Dawson v. St. L., K. C. & N. R. Ca., 
76 Mo. 514; Moore v. Great Northern R. Co., L. 
Rep. 1o Ir. Ch. Div. 95. 

* New Brunswick Steamboat, etc., Co. v. Tiers, 4 
Zab. (N. J.) 607; Mershon yv. Hobensack, 2 Zab. 
CN. J.) 373. 
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from their negligence, under the decided weight of 
authorities.’ 

Where there is no statute enabling carriers to 
limit their liability for damages occasioned by their 
own negligence, or the negligence of their serv- 
ants, the case is to be determined upon the rules 
of the common law. At common law a carrier 
cannot by special contract limit its liability for 
damages resulting from its negligence or the negli- 
gence of its servants or employes.‘ 

A common carrier cannot, by special contract, 
limit its liability for its own or its servant’s negli- 
gence either as to the right of action or the 
amount of recovery ° beyond the true value.° 

The reason for this rule is that such a stipulation 
is unreasonable, contrary to the public policy, and 
for that reason is void.’ 


* Among other cases see Steele v. Townsend, 37 
Ala. 247; s. c., 79 Am. Dec. 49; Flint v. Philadel- 
phia, W. & V. R. Co., 4 Houst. (Del.) 469; Berry 
v. Cooper, 28 Ga. 543; Adams Exp. Co. v. Stat- 
tauers, 61 Ill. 184; s. c., 14 Am. Rep. 57; Ohio & 
M. R. Co. v. Salvy, 47 Ind. 471; s. c., 17 Am. Dec. 
719; Adams Exp. Co. v. Hendrick, 38 Ind. 150; 
Michigan & N. J. R. Co. v. Heaton, 37 Ind. 448; 
s. c., 10 Am. Rep. 89; New Orleans Mutual Ins. 
Co. v. New Orleans, J. & G. W. R. Co., 20 La. 
Ann. 322; Fillebrown v. Grand Trunk R. Co., 55 
Me. 462; s. c., 92 Am. Dec. 606; Sanger v. Ports- 
mouth,-S. & P. E. R. Co., 31 Me. 220; s. cg 50 Am. 
Dec. 659; School District of Medfield v. Boston, 
H. E. E. R. Co., 102 Mass. 552; s. c., 3 Am. Rep. 
502: Southern Express Co. v. Moon, 39 Miss. 
822; Ketcham v. American Union Exp. Co., 50 
Mo. 390; Nowlton v. Erie R. Co., 19 Ohio St. 
260; s. c., 2 Am. Rep. 395; Welsh v. Pittsburg, 
Fort Wayne & C. R. Co., 10 Ohio St. 65; s. c., 75 
Am. Dec. 490; Graham v. Davis, 4 Ohio St. 362; 
s. c., 62 Am. Dec. 285. 

* Louisville, N. A. & C. R. Co. v. Taylor, 126 
Ind. 126; Durgin v. American Exp. Co., 9 L. R. 
A. (N. H.) 453; Boehl v. Chicago, M. & St. Paul 
R. Co., 44 Minn. 191; s. c., 45 Am. & Eng. R. Cas. 
351; Hutchinson v. Chicago, St. P., M. & O. R. 
Co., 37 Minn. 524; Union Pacific R. Co. v. Bauley, 
Colo., Dec. 4, 1893. 

* Boehl v. Chicago, M. & St. P. R. Co., 44 Minn. 





191; s. c., 45 Am. & Eng. R. Cas. 351; Hutchinson 
v. Chicago, St. Paul, M. & O. R. Co., 37 Minn. 


524. 

°*Fort Worth & D. C. R. Co. v. Greathouse, 82 
Texas, 104. 

* Liverpool & G. W. Steam Co. v. Phoenix Ins. 
Co. (The Montana), 129 U. S. 397; Empire Trans- 


portation Co. v. Wamsutta Oil R. & M. R. Co., | 


63 Pa. St. 14; s. c., 3 Am. Rep. 515; Farnham v. 
Camden & A. R. Co., 55 Pa. St. 53: Penna. R. R. 
Co. v. Henderson, 51 Pa. St. 315; Goldey v. Penna. 
R. R. Co., 30 Pa. St. 242; s. c., 72 Am. Dec. 703; 
Camden & A. R. Co. vy. Boldauf, 16 Pa. St. 67; 





It has been held in a recent case in Pennsylvania 
that neither contract nor custom can relieve a car- 
rier from his common-law liability for injuries to 
a shipment occasioned by the negligence of such 
carrier or of its servant.* 

§ 3. Stipulating value and releasing. — An express 
agreement in a contract of shipment of an animal 
that its full value does not exceed a specified 
amount is not a contract exempting the carrier 
from its common-law liability for damages on ac- 
count of its own negligence or the negligence oj 
its servants or employes, resulting in the injury or 
death of such animal.’ 

Thus it has been held by the North Carolina 
court that a common carrier cannot relieve itself 
for gross negligence by contracting that it shall not 
be liable therefor.” And the Court of Appeals of 
Ontario have held that a railroad company is liable 
for damages for acts resulting from its negligence, 
although a shipper has agreed in consideration of 
a reduced rate not to hold it liable.” 

In New Jersey a common carrier cannot, by 
stipulation, relieve itself from its common-law 
duty to carry safely — cannot, by contract, relieve 
itself against its own or its servants’ negligence or 
misconduct.” 

And the same rule prevails in other States." 

§ 4. Accepting bill of lading with limitation. — The 
general rule is that the acceptance of a bill of lad- 
ing without reading it, and without objection or 
protest against the limitation therein contained, 
exempting the carrier from liability, creates a pre- 


s. c., 55 Am. Dec. 481; Lang v. Coulder, 8 Pa. St. 
479: s. c., 49 Am. Dec. 533; Swindler v. Hilliard, 2 
Rich (S. C.) L. 286; s. c., 45 Am. Dec. 732; Nash- 
ville & C. R. Co. v. Jackson, 6 Heisk. (Tenn.) 271. 

* Allen v. Penna. R. R. Co., 3 Super. Ct. (Pa.) 
355. 

* Killerman v. Kansas City, St. J. & C. R. R. Co., 
136 Mo. 177; s. c., 3 Am. & Eng. R. Cas. 290. 

* Wood v. South. R. Co., 118 N. C. 1056; s. c., 
24S. E. Rep. 724. 

"Cobban v. Canadian Pac. R. Co., 23 Ontario 
App. 113. 

“ Kinney v. Central R. Co., 3 Vr. (N. J. L.) 413: 
Ashmore v. Penna. Towing Co., 4 Dutch (N. J. 
L.), 180; Gibbons v. Wade, 3 Hal. (N. J. L.) 255. 

“See Kamp v. Hartford & N. Y. S. B. Co., 43 
Conn. 333; Welsh v. Boston & A. R. Co., 41 Conn. 
333; Chicago & Northwestern R. Co. v. Chapman, 
133 lll. 96; s.c., 8 L. R. A. 508; Indianapolis, P. & 
C. R. Co. v. Allen, 31 Ind. 394; Rhodes v. Louis- 
ville & N. R. Co., 9 Bush (Ky.) 688; School Dis- 
trict of Medfield v. Boston & E. R. Co., 102 Mass 
552; s. c., 3 Am. Rep. 502; Boehl v. Chicago, M. & 
St. P. R. Co., 14 Minn. 191; Welsh v. Pittsburg. 
Fort Wayne & C. R. Co., 10 Ohio St. 65; s. c., 75 
Am. Dec. 490; N. Y. Central R. Co. v. Lockwood, 
84 U. S. 17 Wall. 357. 
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sumption of assent."* This presumption, however, 
is not conclusive.* 

Consequently the provisions in a bill of lading 
limiting the carrier’s liability do not bind the ship- 
per unless he accepted the bill of lading and under- 


stood and assented to its provisions.” It is a question 
of fact for the jury to determine whether the ship- 
per had knowledge of and assented to the limita- 
tion in any particular case.” 

$5. Releasing from all except “ gross” negligence.— 
In the case of Newman v. Pennsylvania Railroad 
Co.” in the trial court it was sought to 
relieve the company from liability by the 
wording of the special contract, in which 
it is provided that the  plaintiff-appellant 
“hereby assuming all risk of damage and injury 
to, delay, depreciation and escape of said stock 
while in transit, and releasing the said company 
and all other carriers from all claims or demands 
therefor, except when proved to have occurred 
through gross negligence.” 

Such a contract is no protection to the defend- 


ant-respondent in such a case. The term “ gross 
negligence” is without significance. The word 


“gross” has been employed to designate that de- 
gree of negligence which is the extreme, which 
exceeds ordinary carelessness or imprudence, but 
the idea is scarcely compatible with exact defini- 
tion, and is not in harmony with the definition 
given by jurists and the decided cases. Story, in 
his work on Bailments (§ 17), says that 
negligence ” is “ the want of even slight diligence,” 
and Sir William Jones, in his work on Bailments 
(p. 118), says: ‘ It is the want of such care as even 
the most inattentive man bestows upon his own 


peer 
gross 


concerns.” 

It is said by Baron Rolie, in the case of Wilson 
y. Brett,” that the term “* gross negligence’ is the 
same thing as ‘ negligence,’ with the addition of a 
vituperative epithet.” And this remark of Baron 
Rolfe is cited with approval by Willis, J., in Grill 
vy. Gen’l Iron Screw Colliery Co.” 

Referring to these words of Baron Rolfe’s, Chief 
Justice Earl said: ** I abstain from using a word to 
which I can attach no definite meaning, and no 
one, as far as I know, has ever been able to do 


* Louisville & N. R. Co. v. Brownlie, 14 Bush 
(Ky.) 590; Dollars v. Louisville & N. R. Co., 2 
Lea (Tenn.) 288. 

* Merchants’ Despatch Co. v. Leyser, 89 Ill. 43. 

“Chicago & A. R. Co. v. Davis, 159 Ill. 553: 
s.c., 2 Am. & Eng. R. Cas. 581. 

“ Field v. Chicago & Rock Is. R. Co., 71 II. 
458; Boscowitz v. Adams Exp. Co., 93 Ill. 523; 
s. c., 34 Am. Rep. 191. 

"27 Civ. Proc. Rep. (N. Y.) 377. 

“11 Mees. & W. 115, 116. 

* 35 L. J. C. P. 330; L. R. 1 C. P. 600; affirmed, 
7 L.j.c. Pas: L. RB. 3C. P. 2G. 





* 35 L. J. C. P. 324, 325. See McCawley v. Fur- | 





Gross negligence is a violation of the obligation 
which enjoins care and caution in what we do. 
Even when gross, it is but an omission of duty.” 

It is said in the case of Milwaukee, etc., R. Co. 
v. Arms™ that the United States Supreme Court 
“has disapproved of the attempt to fix degrees of 
negligence by legal definitions. The law furnishes 
no definitions which can be employed in practice, 
but leaves it to the jury to determine in each case 
what the duty was, and what omissions amount to 
a breach of it.” 

The expressions “ gross negligence,” “ ordinary 
negligence,” strictly speaking, are indicative rather 
of the degree and grade of diligence which is due 
from a party, and which he fails to perform, than 
of the amount of inattention, carelessness or stu- 
pidity which he exhibits. If very great care is 
due, and he fails to show that little, it is called 
‘gross negligence.” If very little care is due and 
he fails to come up to the mark required, it is 
called * slight negligence,” and if ordinary care is 
due, which a prudent man would exercise in his 
own affairs, failure to bestow that amount of care 
is called “ ordinary negligence.” In each case the 
negligence, whatever epithet we give it, is simply 
a failure to bestow the care and skill which the 
circumstances demand, and hence is simply negli- 
gence. The tendency of the modern cases is to 
uphold this doctrine.** 

Negligence is the absence of ordinary or reason- 
able care and skill on the part of the defendant or 
its agents or employes. Ordinary care is defined 
to be that degree of care which every person of 
ordinary prudence takes of his own concerns.” In 
the law of bailments, negligence is the failure to 
exercise that degree of care which, under the cir- 
cumstances, a person of ordinary prudence would 
take of the particular thing were it his own.” Or- 
dinary care, skill and diligence is such a degree of 
care, skill and diligence as a man of ordinary pru- 
dence, under similar circumstances, would em- 
ploy.” Ordinary care implies the exercise of 
reasonable diligence, and reasonable diligence im- 
plies such watchful care and caution and foresight 
as under the circumstances of the agreed services 


——— 


neve Ry., 42: L..J..2 9. 8.4; L. 8.8 OG. B..& ae: 
1 Smith’s Leading Cases, 223. 

* Tonawanda R. Co. v. Munger, 5 Den. (N. Y.) 
255, 206; 4 N. Y. 349; Carroll v. N. Y. & N. H. R. 
Co., 1 Duer, 571, 583. 

391 U. S. 494. 

** New York Central R. Co. v. Lockwood, 17 
Wall. (U. S.) 382, 383; Steamboat New York v. 
King, 16 How. (U. S.) 474; Griswold v. N. Y., 
etc., R. Co., 53 Conn. 590. 

* 2 Parsons on Contr. 87. 

* Heathcock v. Pennington, 11 Ired. (N. C.) L. 
643. 

* Brown y. Lynn, 31 Pa. St. 512, 
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@ corporation controlled by careful, prudent offi- 
cers and servants ought to exercise.” 

In actions founded on negligence, the tendency 
of late cases is to relinquish the attempt to draw 
sharp distinctions between degrees of negligence, 
and to decide each case on its own circumstances. 
Thus in Wilson v. Brett,” which was an action 
against a bailee, Baron Rolfe said that he could see 
no difference between “ negligence” and * gross 
negligence,” the latter being the same thing with 
an addition of a vituperative epithet, and he left it 
to the jury to say whether, under the circum- 
stances, the defendant was chargeable with culpable 
negligence. In the case of McPheeters v. Han- 
nibal, etc., R. Co.,” where the question was as to 
negligence on the part of a gailroad, the court ob- 
served that the word “ gross,” often used in dis- 
cussing these cases, was wholly unnecessary, the 
question being simply, was there actual negligence, 
which the jury find sufficient. 

In the case of Beal v. South Devon Railway 
Co." the English Exchequer Chamber defined 
“ gross negligence ”’ as the failure to exercise rea- 
sonable care, skill and diligence; such care, skill 
and diligence as is reasonably to-be expected from 
the party under the circumstances and under the 
duty resting upon him. This definition certainly 
differs little from that usually given to ordinary 
negligence, and develops little meaning from the 
adjective “ gross,” and is in harmony with the de- 
cisions heretofore cited. 

From the foregoing authorities it is manifest 
that “gross negligence’? means simply the want 
of that care and skill which the exigencies of the 
circumstances require; ” is merely the omission of 
a duty.” 

James M. Kerr. 

New York Ciry. 


o—_—— 


INTERNAL REVENUE DECISIONS. 


HERE the admission fee charged for a skating 

rink is merely to entitle the person paying it 
to the privilege of skating, special tax is not re 
quired to be paid therefor; but where it entitles 
him to witness the exhibition of skating, it is a 
public exhibition or show for money, for which 
special tax is required to be paid. Special tax is 
required to be paid for indoor baseball exhibitions 
and “crystal maze” exhibitions to which an en- 
trance fee is charged. 


** Wabash R. Co. v. McDaniels, 107 U. S. 460, 
461. 

* 11 Mees. & B. 170. 

” 45 Mo. 322. 

* 3 Hurlst. & C. 337. 


* McGrath v. Hudson R. R. Co., 32 Barb. (N- 


Y.) 144. 

* Tonawanda R. Co. v. Munger, 5 Den. (N. Y.) 
255, 266; 4 N. Y. 349; Carroll v. N. Y. & N. H. R. 
Co., 1 Duer (N. Y.) 571, 583. 





The proprietor of an opera house in a town 
whose population is less than 25,000, who himself 
gives no exhibition therein, is not required to pay 
any special tax therefor, under section 2 
War Revenue Act. 

A concert company giving an entertainment, 
with regular charges for admission (not for any 
church, charitable or other public object), is re- 
quired to pay special tax under paragraph & of 
section 2, act of June 13, 1808. 

The proprietor of a saloon keeping “ an orclies- 


of the 


tra of five or six people playing in order to en- 
hance his trade in selling beer, whiskey, etc..”’ is 
required to pay special tax under paragraph 8 oj 
section 2 of the War Revenue Act. 

Where a retail dealer sells to one person a one- 
eighth barrel of one kind of beer, a one-eighth 
barrel of another kind, and so on, upon a single 
order, he subjects himself to special tax as a 
wholesale dealer, unless each package differs in 
price from the other, in which case each is re- 
garded as the subject of a separate sale, or unless 
(where the beers are similar in price and quality) 
a separate order is given by the purchaser for each 
package. In either of these cases each packaz@ is 
to be regarded as separately sold, and the special 
tax of a wholesale dealer is not required to be paid 
therefore. 

Where an amusement company has several dii- 
ferent companies playing at the same time at sev- 
eral places in the same State, separate special tax 
is required to be paid, and a separate stamp taken 
out for each. 

Special tax is not required to be paid for any 
tables on which games are paid unless they are 
billiard or pool tables, as contemplated by para- 
graph 9 of section 2 of the War Revenue Act. 

Banks in the United States paying out Canadian 
bank notes used for circulation in this country are 
required to pay a tax of Io per cent. on such cir- 
culation. 

The tax on bonds required before a person can 
enter on the duties of a State office is not a tax on 
the functions of a State government. 

Tobacco dealers and manufacturers, respectively, 
are required to account on their books for the 
actual quantity of tobacco sold and received. 


a ~ — 


Correspondence. 


Worps or APPRECIATION FROM SOUTH CAROLINA. 


To the Editor of the Albany Law Journal: 

I take pleasure in congratulating you on the 
excellence of your souvenir number. It is splen- 
didly gotten up in every way, both in mechanical 
execution and in the matter which it contains. 
The write up of the Buffalo Law School and Erie 
bar reflects great credit upon all concerned. T am 
sure you deserve the thanks of your readers gen- 


erally and of lawyers particularly. I had no idea 
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until I read this number that Buffalo was such a 
splendid city. It would seem that it has almost all 
that heart could wish. 
certainly 


school 
liberal 


The law located 
the patronage 
It raised my estimation of my 


there deserves 
which it receives. 
proiession when I read of the work so freely and 
willingly done by the lawyers of Buffalo and Erie 
county in building up and sustaining this law 
And the sketches of the lawyers reveal a 
The 
sketch of Millard Fillmore I found quite interest- 
His portrait presents to the eye a splendid 
of manhood. 


school. 
generous and liberal-spirited class of men. 


ing. 
specimen I was very much enter- 
tained, too in reading the sketches of Mr. Cleve- 
land, Mr. Sprague, Mr. Bissell and Mr. 
3rowne, and of many others. 
Cleveland is very fine. 


Irving 
The picture of Mr. 
I always admired the ex- 
president, and Mr. Bissell, who knew him inti- 
mately, in his admirable account makes me think 
And what a splendid 
And what could excel 
those beautiful thoughts to which he gave expres- 
sion in his address before the Liberal Club: * It is 
not well, gentlemen, to spend much time in com- 
Tt is better 
It is 
hest of all to set our faces and to press forward 


more highly of him still. 
character was Mr. Sprague! 


paring ourselves with our neighbors. 
to compare ourselves with our ideals in life. 


toward those ideals, although it be with faltering 
We can at all events imitate the mariner, 
who, notwithstanding they are utterly unapproach- 
able, steers his vessel by the stars.” 


steps. 


Every young 
lawyer should memorize these noble words. They 
should be engraved upon a tablet and hung on the 
walls of the lecture-room of the Buffalo Jaw 
School as a motto for the young men who are to 
receive their education there. Mr. Irving Browne, 
too, has a record of which he may well be proud. 
To be connected with such high-class magazines as 
the ALBANY Law JourNAL and The Green Bag, as 
has been his fortune, is itself an honor. In speak 
ing of Mr. Sprague I intended to remark upon the 
close resemblance between his portrait and that of 
the honored and lamented professor of law in 
Virginia’s far-famed university, John B. Minor. 
\nd there was an equally strong resemblance in 
their lives. Both of them were men of high char- 
acter, great legal attainments and supreme devo- 
tion to their chosen profession. And the portraits 
in this issue show another thing — that the Buffalo 
and Erie bar has a great many handsome, intel- 
lectual looking members. The spirit and tone of 
the articles could not be surpassed, and evidently 
the lives of the subjects treated measured up to 
the same high standard. WaLrter L. MILLER. 
\BBEVILLE, S. C., Jan. 18, 1890. 


< 
English Aotes. 

The peerage conferred on Sir Henry Hawkins 
is the crowning honor to a great career, and rein- 
forces the ranks of the house of lords with another 





striking figure from the legal world. The upper 
house has seldom had a more numerous and dis- 
tinguished band of legal counsellors than it at pres- 
ent possesses. Lord Halsbury, Viscount Esher, 
Lord Russell of Killowen, Lords Watson, Her- 
schell, Macnaghten, Morris, James of Hereford, 
and Shand —and now Baron Hawkins (shall we 
say?) — constitute a galaxy of legal talent that 
could not fail to adorn any deliberative assembly.— 
Law Journal (London). 

Women have not yet won admission to the bar 
in France, but they have got so far that a commis- 
sion which lately sat to discuss the subject has 
pronounced in their. favor, says the Law Journal 
(London). This is perhaps the most notable con- 
quest which women have yet achieved. In medi- 
cine it is that have a special 
sphere, in ministering to the maladies of their own 
sex or to the more sensitive of that sex. But to 
It remains 
to be seen whether in the professional struggle for 


said women may 


the bar no such considerations apply. 


existence the French woman advocate will or will 
not hold her own — supposing, that is, she should 
eventually be permitted to enter the lists. The 
Frenchwoman’s well-known business capacity cer- 
tainly affords a good augury of her success. But, 
alter all, the probability or non-probability of suc- 
cess is not the true touchstone of this question. 
How many of the law students who are every year 
called to the bar in England, or,.for that matter, 
in France or Germany, are likely to succeed? The 
stern logic of statistics teaches us that in England 
at least two-thirds are foredoomed to failure. 
Nevertheless, the Frenchman, having the courage 
of his opinions and some magnanimity added to 
his logic, sees nothing to prevent woman trying 
her fortunes in the already overcrowded field. 
Some day we too may reach the same goal, but at 
present Portia is a very long way off. 

The counsel representing her majesty’s govern- 
ment in connection with the Venezuelan boundary 
dispute will be the attorney-general (Sir R. Web- 
ster, Q. C.. M. P.), the solicitor-general (Sir R. 
Finlay, Q. C., M. P.), Sir R. Reid, Q. C., M. P., 
Mr. G. R. Askwith, and Mr. S. A. T. Rowlatt. It 
is understood that a preliminary meeting of the 
arbitration commission will be held in Paris early 
in the year, but the real business of the commis- 
sion is not expected to commence before about 
May next. 


> 


Legal Zauohs. 


A petitioner in bankruptcy down in Ma.ne an- 
swered the question, “ What is your stock in 
trade?”’ by writing “ Brains.”” In answer to the 
question, “Is your stock in trade encumbered; if 
how?” the petitioner answered, “ Yes; by a 
hard head and honesty.” — National Bankruptcy 
News. 


so, 
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+ Legal Aotes.* 


A bill making women eligible to the office of 
notary public has been rejected by the Tennessee 
senate. 

In the first two weeks of the legislative session 
in Indiana thirteen bills creating new boards and 
officers had been introduced. 


The annual report of the New York State Court 
of Claims, just compiled, shows that during the 
last fiscal year of 1898, 406 claims against the State 
for damages were filed with the court. The aggre- 
gate amount claimed was $1,394,126, exclusive cf 
interest, which latter would bring the amount up 
to two million dollars if the full amounts of the 
claims were awarded. During the year claims 
were heard for an aggregate amount of $491,533, 
and awards were made on these claims of a total cf 
$101,460. 


H. Leroi Applegate, the Trenton (N. J.) lawyer 
who pleaded guilty of forging official documents 
was sentenced to State prison for fifteen years, 
\fter he was sentenced he wrote a letter to th 
public in which he said: “I have no exeuse to 
offer for the crimes; they were committed in th 
face of my keen perception of right from wrongs, 
instilled in my heart through the teachings of my 
God-fearing parents, to whom I owe a debt of pre- 
found gratitude, not only for their instruction, ba 
for the physical and mental endowments I possess 
My sorrow is especially deep because I have s 

‘ misused those gifts, turning them into a curse in 
stead of a blessing.” 


That a man’s discharge from bankruptcy does 
not relieve him from the payment of a fine im- 
posed by a court of law was made clear by the 
decision of Judge Lowell in the United State 
District Court, at Boston, when he dismissed the 
petition for a writ of habeas corpus brought for 
the release of Bernard D. O’Donnell from the 
house of correction at East Cambridge. A _ sen- 
tence of one year’s imprisonment and a fine cf 
$500 had been imposed upon O’Donnell for h’s 
complicity in the bribery of a certain alderman in 
Lowell. He had served the year in prison, and h 
contended that his being discharged from bank- 
ruptcy on December 12 last exempted him*from 
paying the fine, as that was one of the items in 
cluded in his petition in bankruptcy. The Com 
monwealth contended that the fine was a punish 
ment as well as the imprisonment, and that by 
relieving him of its payment the court would also 
relieve him of its part of his punishment. Judge 
Lowell refused the writ, without passing upon the 
question of law involved in the case. — National 
Bankruptcy News. 


Judge Robert Powell, addressing the grand jury 
in Jackson, Miss., said: ““Some weeks since I 





read in‘a newspaper ‘that the only thing in Mis. 
sissippi which was cheaper than four-cent cotton 
was human life.’ It was a fearful commentary 
upon the law and order of a great State. We are 
accustomed to boast that we live at the close oj 
nineteen centuries of Christian civilization, and 
that Christ and Him crucified is preached from 
Greenland’s icy mountains to India’s coral strand 
to a believing world. We are proud of the fact 
that our Anglo-Saxon forefathers wrested from the 
hands of a reluctant king the great Magna Charta 
of English liberty, in which every man, however 
humble, is guaranteed an open and fair trial by a 
jury of his peers. And yet, strange to say, hardly 
a week passes that we do not hear of the murder- 
ous work of some infuriated mob, until finally, to 
cap the climax of our shame, a mob actually takes 
possession of the jail in our capital city and 
threatens to storm the State penitentiary itself. 
Surely the time has come to call a halt, or else to 
admit that organized murder is the supreme law of 
the land. Surely the time has come to strike this 
representative of anarchy with the mailed hand of 
the law before the law itself, yes, our very civiliza 
tion, goes down in wreck and ruin. It is to you. 
gentlemen, clothed as you are with the majesty 
and power of the law, that the people look to vin 
dicate the law and bring the guilty to punishment.” 


The Supreme Court of the United States, says 
the Chicago Chronicle, has decided in a_ usury 
case that the law of Minnesota is valid, as the 
court will not interfere to set aside the policy of 
the State on the subject. A trust company made 
a loan of $1,970 to Theodore M. Krumseig and 
wife, taking as security 10 notes of $360 each and 
a mortgage on property in Duluth. After paying 
$1.230 the borrower repudiated the debt and sued 
or a cancellation of the note and mortgage given 
to the trust company. It was pleaded on behalf of 
the trust company that a suit to cancel the notes 
and mortgage could not be maintained until the 
borrower had tendered to the lender the amount 
of the borrowed money with legal interest to date. 
\s the loan association was a foreign corporation, 
the case went to the Federal courts, and was ap- 
pealed to the Supreme Court of the United States. 
It was held by Justice Shiras that the rule of equity 
requiring a tender of the amount of the debt 
legally due before proceedings for usury could be 
commenced, was abrogated by the State law pro- 
viding for the cancellation of a usurious contract 
and sweeping away claims for either principal or 
interest. He said that if the casé had remained in 
the Minnesota courts the lender under the contract 
to pay usury would have judgment rendered 
against him, and he could not, by removing the 
case to a Federal court, deprive the borrower oi 
any substantive right. He significantly added: 


“With the policy of the State law the Federal 








courts have nothing to do.” 
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